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EUGENE BRUCKER EDUCATION CENTER (61 9) 725-7705 

4100 Normal Street, San Diego, CA 92103-8363 Fax (6 19) 725-7564 

OFFICE OF RESOURCE DEVELOPMENT 

I 
Sent by l~ac,rir)zile 

July 7,2005 

Paula Higashi, Exec~~tive Director 
Conmission on State Mandales 
980 Ninth SLreet, Suite ,700 
Sacramento, Califomia 95814 

Subject: Comments on Stafr Analysis: Standardized Tesiing and Reporting 
Case No.: 04-RL-9723-01 

Dear Ms. Higashi: 

During tllc hearing on May 26,2005 Mr. Shelton on behalf of the California Department 
of Eclucation initially raised the following arguments: 

1) U S .  Department of Education (USDE) requested Lhe Slate of California 
to remedy recommendations in the NCLB program or face severe and 
certain penalties; 

2) LW. Shelton givcn the opportunity will providc documentation to support 
"the ~Iucat" of severe and certaill penalties to satisry Mr. Shark~zy's 
commcnls those mere possibilities is inadequate. 

The documents suhmnitted by CDE, approximately one hundred pages, arc unsuzcessful in 
proving the above assertions, The documents itldicate only two states (out of fifty) 
I-ecci ved nomnal fines for noncompli mce. Mr. She1 ton's dccluatjou fails to identify 
specifically the scvere and certain penalties directly related to the USDE's 
recommendations and findings to the State of California. 

The cxperiwzces of Culifotnia u~zd oJnthcr sTu1e.r sllovv lltat noncon~pliance 
wish tlze I-equiranzents of NCLB leads tofi.rcnl pcoulties imposed or the treaz 
of such f iscal palzalties by the U.S Depaltntent of Edzrcatiorr (IJSDE) Those 

"The r n l s ~ i ~ n  of San Diego City Schools is to inlprove student schievernenll by 
supporting teaching and learnlng in the classroom, " 
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amounts ~hrealened in writterr. or om1 fo7n1 have ronged,fiomfil~es taken 
ajiainst stutc NCLB admi~ztstrative fwndi~lg to thc.firl1 los,s 0j'NCL.B grunt 
ji(ndii'~.~q. (Sllrltolz declaration: pnragruph G )  

The documentation submitted by CDE discloses the following: 

h October of 2003 lke USDE infonaed rhe Minraesutn Deparlnze/a,t of 
Educutiun (MDE) :;)hat ten percer1.r ($the MDE's Title I PnrrA adnzinisrmtive 
fi~nds ($112,964) would be wit~~.held/rorn  he MDE us a result of'fili~izeso~u's 
fcrllure to use current assessmerzt chta for rrzidille and Iri,qh ,schnols in irs 
conipz~tatto~z of Ailequate Yearly Progress (AYP).for tlr.ose schools. 

Ilz Januury of2005 the ULCDE i?$ornzed the Texcis Education Age;rii:y (TEA) 
that folw percent qf the TEA'S Title I Pun  A nCjM.liizisr/-utivejiinds ($444,282) 
wolr.1c.l bc rvithheld from the TEA m a res~dt of Texas' failure to use. report AYP 
for its schools prior to the srarr of rhe $drool year, 

The abovc examples of fincs are unmis~aknbly not severe and certain penalties md fail LO 
meet the critcria sct by the courts to elevate the programs lu a mandale due to "intent to 
coerce". A further review of the documents sublnitted by CDE obviously demonstrates 
there was not a thcal of severe and certain penallies; to the contrary CDE was 
complimented on their cfrolts. 

The enclosed repoi? coiztaiizs n Iistiizg ($the critical rn.unitoring eleinents in 
each of the areus, a description r,frhe scope oj'dle ~noniroriilg review, and the 
fiizrlings, rc?cornme~zdcrrion.r and commendatio~zs tlzirt the tearrz cited as a result 
of the r-eviatv. The t.JD team tvas i~npressed wit/?. the ~jP;v?s of yot~r stajf'to 
inzplernent statewide the Inany req~ddreme~zts qf tl1.e seleclcd Title I and Tirle X 
programs of the ESEA. (l,cller. dared DecernFcr 10, 2004fio~n USDAY) 

The above illustrations attempting to demonstrate the ccrtiun and scvere peilaldes 
confrvnting thc Slate of California havc been interpreted by slaff incorrectly to conclude 
NCLB is a mandate clue to the implied "intent to coerce". This crroncous concl-usion is 
contrary to the previous analysis that statcd thc Following; 

"First, NCLB itself pimovides that it is no1 mandatory on  he states": 

Notltirtg in tFri,~ s~1b~haprer S/I.UZI be corlstnted to c~~ttl~orize n H  qficer nr 
enptoyee oj'tl2e Federal Govenz~nent ro mandate, dir-ecz, 01- co~ztrol a Stute, 
local edzlcalioncrl ugency, or sclzoul's speci/ic. i~zsrn~ctional content, ncadelnic 
acliievemcnt .stur~.darcls and assessments, curric~.rlum, or progrunt of 
instruction. 77zus, NCLB states that its purpose is izof: to rna~zclute, direct or 
control a state or' local education agency, arrd ]lot fu req~ira states to incur 
costs rhat NCLB does nol cnscr. Witl~holdi?lg state adwiin~istruliu~~ funds is the 
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sole conseqkence oJ'nonconzpliunce nzerztiolzecl in NCLB. (thi,s section is single 
spaced indented) 

Staff's previous conclusion was as follows: 

Cnlijb~niuJreely chose ro en.act the STAR progruitl, that cornplies with USA.. 
Moreover-, the STAK program goes beyond U S A  by (1)  testing all pupils in 
grades 2- 11, 7zot only pupils in Title I schools: (2)  tesbi~zg second gruders, rzot 
reyc~ired by IASA; ( 3 )  testing clll p~ipils anlzz~ally irz lna~hernutics or 
rcudingflang~iuge nrts, while lASA reqtlired lestirzg pupils oace in grades 3-5, 
grades 6-9, und grudes 10- 12. Thus, in enactirz~. STAR, Calijbmia exercised a 
rnre dzoice to cornply with U S A  by going beyuizd LASA regutrewzeilzts. The 
sunw is t7"~ejor NCLB. STAK reqiairements ulso exceed rhose ofA7CLB 
because the STAR program: (1)  tests secor1.d ,grcctfers (NCLB ~st i lzg slurts In 
third grade); ( 2 )  tests high sc/?crol pupils a~~rzzlally (NCLB requires lestirig unce 
during grudes 9-1 1 ). Thus, zhe STAR pr-ogr-anr goes beyor~d.fec[eru.l 
requirements, iadicaliag true choice i / t  inlplementnrion of IASA nnd NCLB. 

1t1. szrnrrnary, stc1Jffinds t1ia.t this record does no1 si,cpport a.filzdirtg th.at STAR is 
a federal wzandutt! zirzdee)' IASA or NCLR becuusa rha perzalties haw? not been 
shown to be cer-~ailz or severe, arid beca~se Cnlifi)ruia exercised tri:lr choice in 
il.nplernentirtg the fedcrul programs ns evidetaced by  he STAR progralrt 
I-equirements that exceed zlznse in IASA or NCLH. 

Based on the foregoing, it is obvious the documentation submitted by CDE fails to 
provide clear and convincing evidence of NCLB possessirlg "intcn~ to coerce". 
Accordingly, the Cormnission must conclude NCLB is not a mandatc and fede:ral funds 
received by a claimant are not a rccduction to the mandate roimburseinent claim. 

Please contact me with any questions or comrnenls. 
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PROOF OF SERVICE 

RE; .Slu~m'ardiztrd I[b.~ting and Rcportitzg, Case Number 04-RL-9723-07 
T am emp1ayt;d in thc County ol San Diego, State of California. 1 am over 18 years of age and not a pruty to the 

wilhill entir.led action; my business address is 4100 Nomlal Slreet, Room 3209, S w  Diego, California. 92103, 

On J u l y  7, 2005, I servcd the forcgoillg ducument(s) described as; Coin~nents mx Staff Analysis 

On the pessodpufics in this action by faxing and pIlicing ii tnle md corttct copy tl~creof cnclosed in a sealed envelope(s) 
wit11 pos~tigt thcrcon h l l y  prepaid in (he Utlitcd States Mail at Sari Diago, CaliTornia, with first-class postage [hereon 
f i~l ly  prepaid. 

Paula Higashi, Execulive Director 
Colnmission on State Mancldate:., 
980 Ninth Strect, Suitc #300 
Sacra~n~.ento, CA 958 14 

I declarc, under penalty of perjury under the laws of h e  Stalc of CaliIornia that the abovc is t n ~ e  and correct. 

Execuled on July 7, 2005 isl Siul Dicgo, Ci~I~fomia. 


